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On this date, April 26, '2005, this disciplinary mattm: came before Panel
E of the Grieﬁranc,e Commissikon at Which time thf: Board of Overseers of the'Bar
was represented by Bar Couns'él' J. Scott Davis. " The béfendaﬁt, Atforney

Phiﬁp Desfossess, Waé preserit With his attdfney, Jamés M Bowie. Scott
Douglas, the invoh}ed client in the underlying mattér; was also present at the

, hearing and had feceiv/ed prior notice from Bar Counsel concerning the parties’
agreéd proposed stipulated vdisposit’ion which is now ‘described‘and adopted by
the panel as follows:

1. Attérney Philip Desfosses’ law office is located in Portsmouth, New
Hampshiré, but he is also admitted Ato and engages in the practice of law in the
Statevof Maine and is ~sﬁbject to the Maine‘ Bar Rules.

2. In August 2001, Desfossés filed a negligence action for Scott,

Douglas in the York County Superior Court, that matter being Scott

Douglas v. Seth Martel et al relating to a motor vehicle accident that had



.occﬁrred in August\" ‘1995. 3
B 3.0n March 8, 2002 Martel’s atforney served Desfo.eees with
’Iknterrqgatories aﬁd Request for Production of Documents, ‘to'.Which answers
were notﬁmely ﬁled by DeSfosses.‘ | |
‘ 4 On June 5, 2002,'Mertel’ks étterney Wrotefo Desfoseee'about the
overdue eigned. enéwers to kinterx"egéter‘ies‘ahd respensee to Request‘ for
Documents, and also took the initiative to provide an Agreed Upon Motion to
" Extend the Discovery Deadline (fo Noverﬁber éO, 2002).
5. In July 2002, Douglas‘moved,from Maine to Pennsylvania. "Prior to .
lyeaving Mame, he provide‘d De‘sfesses“with ‘his new‘ addfess ‘infermatioﬁ 1n
‘ Chamber‘sburg, P‘ennsyIVania.v
6. By October 24,“2002 DesfosSes had not filed complete responses to
Martel’s attorney’s disco;very rvequests, kcausing defense ceuﬁsel to again seei{
an extension of the diseevery deadline beyoﬁd November 30, 2002.
7. After conducting a conference Wiﬁh counsel on November 5, 2002, the
“court issued an order containing the foilowing language: “.;.because discovery
has been outstanding since March 8, 2002...(Douglas)'sha11 submit signed
responses to the defendants’ interrogatori_es and answer the request for
production of documents by November 22, 2002 or the complaint will be
dismissed With prejudice.” | |
8. Although D‘o‘uglas had initially proifided Desfossesk with

information to answer the interrogatories in the Spring of 2002,
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' Desfosées did not obtéin 'éi.gned ans,ﬁ'rers'to those interfogafoﬁes. Delay
~Océurréd When Desfossés waited uhtil late October 2002 tb have a non-attorney
member of his.s‘ta_ff‘ cbrrespond and “advise” Douglas ti'lat he needed‘ té sign
, énd rcfurn the interirogatories she was then sending to him.
9.v Desfosées providéd the ‘ks’ignekd’ ipterrdgato’riés fo Maftel’é attornesr on
. Novcmbef 8,“2002,but failed to fullykréspond to the Request for Doc;umsrits _by ,
the cdurt—required deadline of November 22, 2002. e

10. As a result, in January 200‘3,/ the court ordgred Douglas to “answer
the request for production of 'dopuments in full by January 31, 2003, and pay
the d¢fendént’s éouﬁsel a sanction of $200. Faihifé to answer the request fof
productibn of documents in full by January 31, 2003, Wﬂl‘ result in a dismissal
with prejudiée of the complaint.”

- 11.No éﬁch response to thé Reciuest for Producﬁon of Documents having
beén filed by Desfosses fbr Douglas, .by order datedk March 14, 2003, the court
dismisséd Dougias’s complaint with pfejudi‘kce»“because of (Douglas’s) fepeated
failures to énsWér discovery requesfs.”

12. That dismissal was ﬁpheld by the Law Couft in its decision of Scott
Douglas v. Seth Martel et al 2003 ME 132, resulting in this grieva.née matter

being initiated on a sua sponte basis by Bar Counsel.



13 In its eieeisicin, the Law Coi,irt 'fotind"théf “the ;recor.(i.contains ,
snbetantiél evidence from which the triai‘cbnr't couldA have concluded ihat
Douglas, and his attorney, acted Wi"ch‘a lack of regar'dvfo'r the deadlines set by
the court. Douglas’s complaint Was‘dismissed’nfter over a year'of diScovery, the
expi;ation of several deadlines (two of which included Warnings .tQ Douglas that
failure to comply Would result 1n a dismissal with prejudice), fQur eXtensiens
and two conferences” (emphasié added). |

14. In his initial defense to ‘this grievance matter, Desfosses claimed thkat
the dismissal was caused by Douglas’s failure to respond to Desfosses’s many

lmaiiings about discoveryk iséues, including signing andkretu'rning, t}ie |
interrogatories he had earlier answeifed.

15. Documents from Desfesses’;ﬁie included copies of three virtually
identical boiierplate unsigned form letters from him dated June 10, October 28.
and Novembei” 8, 2002, each being éddreesed to Doi.igias, and containing this
samevery limited language:

“To avoid delay, 1 eim sending you a quick note rather
than a formal letter. : , :
Please review the enclosed document(s) and contact my office
if you have any questions.”

16. Aithongh the timing of those letters coincided with relevant

| events, e.g. Martel’s attorney’s efforts on June 5, 2002 and October 24,
2002 for extensions of the discovery deadlines, and the court’s discovery

sanction order of November 5, 2002, none of those three letters

contained any information whatsoever identifying what was actually



enclosed\mth each respect1ve malllrlgk for thrs cl1ent S. attehtlon |

17. In any event Desfosses letters dated October 28 and 30 2002 were |
not received by Douglas until NOVmeCF 5, 2002 because Desfosses used a
different address for Douglas in‘ Chambersburg,( Perln_syl\tania than Douglas
was in fact unsm0 | | |

18. Desfosses now acrees that he should have better momtored his
many letters to Douglas and pract1ced better case managerheht skllls
instead of using the standard impersonal form letters he had sent to Douglas
on June lO October 28 and November 8, 2002

" 19 I—Ie also agrees that When he had not rece1ved any response from ‘
Douglas after he moved to Pennsylvanla?' he should have personally conﬁrmed
that his corresporrdenoe had been correetly addressed to Douglas.

20. DestSses concedes that he allmived delays to'ocotir in respo‘nding to
Martel’s counsel’s discovery requests, which resulted in the dismissal of
Douglas’s action.
. 21. Desfosses has apologi‘zed to Douglas for the resulting ﬁnal dismissal ‘
of his personal injury matter, and properly notified his legal malpractice carrier
.of that court-ordered dismissal.

22. Desfosses has no prior disciplinary record on file with the Board of

Overseers of the Bar.
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C@R’{CLUSE@N
, :onsmemnw the above facts srmulatad D'f TIlF“ parties, the Panel
fings that Iifésioos s was no't proper Iy amfzen‘c and did nnvlect D@ugi&q S
lefzal action by not cammvmcr with the court 8 m:m;v dlS”‘OVGT"\T dﬁadhn

He also failed to pmpnmr mm*m that client of these dvadnn ¢ and the

likely ex P\,tﬂd dismissal of his litigation if dlSPov Iy Wes m}t pron“rrf

provided by the dats(s) so ordered.. He also should have betier monitorsd
the ciient's mailing address actually used by his staff in correspondsnce
s':nt-, to Doun as after he had moved to Dennqylvama |

Deﬁfosées’s conduct was in violation of Mame Bar Rulﬂ-a éa)QQI(S)
(inadequate preparation anc. nﬂtm of .‘ client's éasn) and .13 )
ireémon.sibﬂities regarding non-lawyer assis'tants},»m view of this mis-
r‘@rmuct,‘mf- Panel concmaes, as Desfosses admitted at the n\,armg,
that me appropriate disposition of this mattér is that Att@mey Phillipy
Desfosses be, and he heredy is, reprimanded for these stated violatimns of
the Code of Professional Resyxbnsibﬂity

Dated: April 26, 2005
Panel E of the Grievance Commission
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