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Board of Overseers of the Bar 

Home -+ Attorney Services -+ Ethics Opinions -+ Opinion 

Opinion #210. Restrictions on the Sale 
of an Attorney's Law Practice 
Issued by the Professional Ethics Commission 

Date Issued: June 14, 2014 

Related Opinion(s)Opinion #143: Disposition of Client Files on Death or Disability 
of Solo Practitioner 

Question (Part I) 

Attorney H is a solo practitioner who is reaching the stage in his practice where he 
would like to start phasing out of the practice of law. He would like to be able to sell 
the practice, and then come back as an employee or independent contractor without 
all the headaches and liabilities that are involved with the actual ownership of the 
firm. May Attorney H sell his practice and then continue to practice law in some 
limited capacity without running afoul of the Maine Rules of Professional Conduct? 

Opinion 

The Commission finds that the current version of Maine Rule of Professional Conduct 
(hereinafter "Rule") 
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(b) If the seller is or was a solo practitioner, then 
the entire law practice must be sold as a single 
unit .... The entire law practice, for purposes of 
this rule, shall mean all client files, for open and 
closed engagements, excepting only those cases in 
which a conflict-of interest is present or may 
arise. 1 

As noted in Comment [3] to Rule 1.17, the requirement to exit the private legal arena 
after the sale of one's practice is not absolute-one may still practice law within the 
state (see discussion on Rule 1.17 cmt. 4, infra) in certain, limited capacities. The 
prohibition on returning to practice within the state of Maine would not preclude 
Attorney H from working as a lawyer on "the staff of a public agency or a legal services 
entity that provides legal services to the poor" nor would it bar Attorney H from 

employment as "in-house counsel to a business." See Rule 1.17 cmt. [3V 

Further, Comment [4] to Rule 1.17 provides that the Rule "permits a sale of an entire 
practice attendant upon retirement from the private practice of law within the 
jurisdiction. Its provisions, therefore, accommodate the lawyer who sells the practice 
on the occasion of moving to another state." 

Upon its promulgation of the Maine Rules of Professional Conduct in 2009, the Maine 
Supreme Judicial Court adopted American Bar Association ("ABA") Model Rule 1.17 in 
substantially the same form. In the uniform version of Model Rule 1.17, the ABA gave 
two options: 

(a) The seller ceases to engage in the private 
practice of law, or in the area of practice that has 
been sold, [in the geographic area] [in the 
jurisdiction] (a jurisdiction may elect either 
version) in which the practice has been conducted. 

The options given by the ABA contemplate that some states may have different 
jurisdictions contained within their borders; however, the state of Maine has only a 
single jurisdiction. As a result, Attorney H would be barred from returning to private 
practice in Maine, aside from the limited exceptions noted supra, if he were to sell his 
solo practice. 

http://www .mebaroverseers.org/ attorney_ servi2014 
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Comment [6] may provide insight as to why planned returns to practice after a sale are 
disfavored; that Comment provides in relevant part: 

The prohibition against sale of less than an entire 
practice area protects those clients whose matters 
are less lucrative and who might find it difficult to 
secure other counsel if a sale could be limited to 
substantial fee-generating matters. 3 

The prohibition on partial sales of an attorney's practice may also reveal its reasoning 
behind disallowing an attorney's return to private practice after the sale of his or her 
firm. As noted in Comment [1] to Rule 1.17, "The practice oflaw is a profession, not 
merely a business. Clients are not commodities that can be purchased and sold at 

will."4 Based on this language, it appears that allowing the sale of individual clients 
and particular areas of an attorney's practice would be adverse to public policy, 
preventing a practitioner whose clients depend on that attorney from simply cashing 
out and starting over when challenges arise or to "commoditize" clients. The same 
holds true for sales of less than the entire practice. The strong desire to protect the 

clients of solo practitioners is further evinced in Comment [5] to Model Rule 1.3.5 For 
more on the sale of a practice, see Question (Part II), infra. 

It should be noted that Comment [2] to Rule 1.17 provides that, a "[r]eturn to private 
practice as a result of an unanticipated change in circumstances does not necessarily 

result in a violation."6 Thus, when enacting Rule 1.17, the door was left open for a 
potential return to private practice, albeit in limited circumstances. It is essential that 
"unanticipated" circumstances must be truly so, confirmed by a showing of good faith 
meeting the definition set forth in ABA Opinion 90-357, and may not be used as a 
sham device to avoid compliance with Rule 1.17. Each attorney's situation will be 
unique and the determination highly dependent on the specific facts of each case. 

We conclude that in order to remain in the practice oflaw within the state (excepting 
the limited exceptions noted supra), Attorney H, as a solo practitioner, would have to 
retain an ownership stake in his practice. This Rule incentivizes the selling attorney to 
take on and properly mentor or otherwise train a new partner before making a total 
exit from the practice oflaw. The goal of such a provision is to ensure competent legal 
service as well as to aid the clients in the transition by slowly introducing them to, and 
acquainting them with, the new attorney. Attorney H then seemingly would be free to 
withdraw as a partner, relieving himself of some of the demands and rigors of 
ownership, while still practicing law in a more limited capacity. 

Question (Part II) 

http://www .mebaroverseers.org/ attorney_ services/ opinion.html... 1 0/22/2014 

Chapter 6 - MSBA Page #6-10



Board of Overseers of the Bar: Attorney Services - Ethics Opini... Page 4 of 8 

Given that it would be improper under Rule 1.17 for Attorney H to sell his law practice 
and return to private practice in the state, would it be permissible for Attorney H to 
continue his practice but (1) begin "farming his or her cases out" under a "fee splitting" 
arrangement and (2) would he be able to receive percentages of said fees from those 
clients who, in the future, begin new cases with the lawyer that he referred them to? 

Related Opinion(s) 

Opinion #175: Lawyer Acting as Solo Practitioner and "of Counsel" to Another Law 
Firm; Opinion #103: Splitting Fees Without Regard to Responsibility Assumed 

Opinion 

Fee-splitting arrangements are governed by Rule 1.5 and are not per se disallowed, but 

are governed by a rather strict set of requirements.7 Rule 1.5(e) provides in relevant 
part: 

A lawyer shall not divide a fee for legal services 
with another lawyer who is not a partner in or 
associate of the lawyer's law firm or office unless: 

(1) after full disclosure, the client consents to the 
employment of the other lawyer and to the terms 
for the division of the fees, confirmed in writing; 
and 

(2) the total fee of the lawyers does not exceed 
reasonable compensation for all legal services they 
rendered to the client. 

If Attorney H's client, after "full disclosure ... confirmed in writing[,]" "consent[s] to 
the employment of the other lawyer and to the terms of the division of fees ," then 
Attorney H may, so long as the fee itself "does not exceed reasonable compensation for 
all legal services ... rendered to [that] client[,]" proceed with the fee splitting 

arrangement. 8 

It is important to note that in the event Attorney H were to receive referrals from the 
attorney(s) to whom he previously "farmed" clients in exchange for Attorney H's 
referrals, Rule 7.2 could be implicated due to the Maine Rules of Professional 

Conduct's prohibition on exclusivereciprocal referral arrangements.9 

http://www .mebaroverseers.org/ attorney_ services/ opinion.html... 1 0/22/20 14 
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Assuming that Attorney H's clients consent in writing, after full disclosure, to the 
proposed fee splitting arrangement, would Attorney H be able to receive a percentage 
of said fees from those clients who, in the future, begin new cases with the lawyer to 
whom he referred them? 

This inquiry implicates both Rule 1.5 and Rule 1.17. Rule 1.5, discussed supra, does not 
prohibit the splitting of fees with "another lawyer who is not a partner in or associate 
of the lawyer's law firm or office[,]" given that particular requirements are fulfilled, 
but it does necessitate that the fee represent a "reasonable compensationfor all legal 

services [the attorneys] rendered to the client."10 Though the Rules do not present an 
absolute bar to Attorney H "farming out" his clients, the Rules do require that the fee 
be "reasonable." 

Would Attorney H's receipt of any fee for a matter in which he has had no involvement 
or performed any work be prima facie "unreasonable?" Though Maine's current Rules 
do not provide much guidance on this matter, there is some guidance available from 
the Maine Supreme Judicial Court. In 2005, the Court requested that the Advisory 
Committee on Professional Responsibility consider whether Maine should adopt the 
ABA Model Rule version of the fee division rule. The ABA model rule only allows fee 
sharing "in proportion to the services performed by each lawyer" or if the referring 

lawyer "assumes joint responsibility for the representation."11 The Advisory 
Committee held an open forum on the issue soliciting suggestions from members of 
the Bar and ultimately decided that Maine's existing version of the fee division rule 
was adequate. 

Accordingly, the Commission finds that Maine's Rules do not create a per se 
prohibition on the division of fees between Attorney H and the attorney who has 
received the "farmed out" cases, so long as the fee is reasonable under Rule 1.5(a) and 

so long as the client has previously consented to the division of fees in writing.12 

The Rule does not mention anything about receiving fees after Attorney H has left the 

practice oflaw altogether and has ceased to be a "lawyer."13 However, Rule 5-4 states, 
in relevant part: 

A lawyer or law firm shall not share legal fees with 
a nonlawyer, except that: 

(1) an agreement by a lawyer with the lawyer's 
firm, partner, or associate may provide for the 
payment of money, over a reasonable period of 
time after the lawyer's death, to the lawyer's estate 
or to one or more specified persons; 

http://www .mebaroverseers.org/ attorney_ services/ opinion.html... 10/22/2014 
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(2) a lawyer who undertakes to complete 
unfinished legal business of a deceased lawyer may 
pay to the estate of the deceased lawyer that 
proportion of the total compensation which fairly 
represents the services rendered by the deceased 
1 14 awyer .... 

Though the Rule contemplates the transfer of money in limited circumstances upon a 
lawyer's death, the Rule otherwise explicitly bars an agreement such as the one 
proposed by Attorney H. Attorney H may no longer receive any portion of the fees 
generated by the clients that he or she has "farmed out" once Attorney H has left the 
practice of law and has ceased to be a "lawyer" while he is still alive. 

As for any possibility of Attorney H receiving a portion of the fees generated by his 
"farmed out" clients inter vivos subsequent to his exit from the practice of law, there 
exists only one allowable exception. Rule 1.17 allows Attorney H to sell, along with the 

entirety of his practice, the "good will" associated with said practice.15 The sale of 
"good will" inexorably includes a particular amount of prospective fees that the buyer 
expects to receive in the future as a result of the reputation garnered by the selling 
attorney during his or her tenure in a locale. There is no question that Attorney H 
could attempt to assign a present value to the prospective fees and include that value 
in a lump-sum purchase price for the entire firm, though the exact amount may be 
difficult to estimate. Aside from this limited exception, a non-lawyer would be 
explicitly precluded under Rules 1.5 and 5-4 from receiving any portion of the fees 
collected from his or her previously "farmed out" clients for new matters commenced 
in the future. 

1Rule. 1.17, 1.17(a)-(b) (emphasis added). 

2 It should be noted that the Rules are predicated by the following statement "The 
specific rules of the Maine Rules of Professional Conduct are stated below. To aid in 
understanding of the rules, a Preamble from the Maine Task Force on Ethics precedes 
the rules, and the text of each rule is followed by comments and reporter's notes. The 
Preamble, comments and reporter's notes state the history of and reasons for 
recommending the rules, discuss the relation of the new rules to the current Code of 
Professional Responsibility, and offer interpretations of the new rules, but the 
Preamble, comments and reporter's notes are not part of the rules adopted by the 
Court." 

3 Rule 1.17 cmt. 6. 

http://www .mebaroverseers.org/ attorney_ services/ opinion.html... 1 0/22/20 14 
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4 Rule. 1.17 cmt. 1. 

5 Rule. 1.3 cmt. 5 ("To prevent neglect of client matters in the event of a sole 
practitioner's death or disability, the duty of diligence requires that each sole 
practitioner prepare a plan, in conformity with applicable rules, that designates 
another competent lawyer to review client files, notify each client of the lawyer's death 
or disability, and determine whether there is a need for immediate protective 
action."); see also Me. Bd. of Overseers of the Bar, Formal Op. 143 (1994) 
("Disposition of Client Files on Death or Disability of Solo Practitioner"). 

6 Rule. 1.17 cmt. 2 (emphasis added). 

7 See Rule. 1.5. 

8 Rule. 1.5 cmt. 7· 

9 See Rule. 7.2. 

10 Rule. 1.5 (e) (emphasis added). 

11 Model Rules of Profl Conduct R. 1.5(e)(1). 

12 See Rule. 1.5 ("A lawyer shall not make an agreement for, charge, or collect an 
unreasonable fee or an unreasonable amount for expenses. A fee or charge for 
expenses is unreasonable when, after a review of the facts, a lawyer of ordinary 
prudence would be left with a definite and firm conviction that the fee or expense is in 
excess of a reasonable fee or expense. The factors to be considered in determining the 
reasonableness of a fee include the following: (1) the time and labor required, the 
novelty and difficulty of the questions involved, and the skill requisite to perform the 
legal service properly; (2) the likelihood, if apparent to the client, that the acceptance 
of the particular employment will preclude other employment by the lawyer; (3) the 
fee customarily charged in the locality for similar legal services; (4) the responsibility 
assumed, the amount involved and the results obtained; (5) the time limitations 
imposed by the client or by the circumstances; ( 6) the nature and length of the 
professional relationship with the client; (7) the experience, reputation, and ability of 
the lawyer or lawyers performing the services; (8) whether the fee is fixed or 
contingent; (9) whether the client has given informed consent as to the fee 
arrangement; and (to) whether the fee agreement is in writing.'). 

13 Rule. 1.5(e) ("A lawyer shall not divide a fee for legal services with another lawyer 
who is not a partner in or associate of the lawyer's law firm or office unless .. .'') 
(emphasis added). 

http://www .mebaroverseers.org/attomey _services/ opinion.html... 10/22/2014 
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14 Rule. 1.5(a). 

15 See Rule. 1.17. 

Credits 

Copyright© 2013 
All rights reserved. 
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PREPARATION CHECKLIST FOR PLANNING ATIORNEY 

1. Use retainer agreements that state you have arranged for a Successor Attorney to close 
your practice in the event of death, disability, incapacity or other inability to act. 

2. Have a thorough and up-to-date office procedure manual that includes information on: 
a. How to check for a conflict of interest; 
b. How to use the calendaring system; 
c. How to generate a list of active client files, including client names, addresses, 

and phone numbers; 
d. Where client ledgers are kept; 
e. How the open/active files are organized; 
f. How the closed files are organized and assigned numbers; 
g. Where the closed files are kept and how to access them; 
h. The office policy on keeping original documents of clients; 
i. Where original client documents are kept; 
j. Where the safe deposit box is located and how to access it; 
k. The bank name, address, account signers, and account numbers for all law office 

bank accounts; 
I. The location of all law office bank account records (trust and general); 
m. Where to find, or who knows about, the computer passwords; and 
n. How to access your voice mail (or answering machine) and the access code 

numbers. 
o. Where the post office or other mail service box is located and how to access it. 

3. Make sure all of your file deadlines (including follow-up deadlines) are on your 
calendaring system. 

4. Document your files. 

5. Keep your time and billing records up-to-date. 

6. Avoid keeping original documents of clients, such as wills and other estate planning 
documents. If you do have original documents, maintain them in a central place, 
indexed, within the office. 

7. Have a written agreement with an attorney who will close your practice (the "Successor 
Attorney") that outlines the responsibilities involved in closing your practice. Determine 
whether the Successor Attorney will also be your personal attorney. Choose a Successor 
Attorney who is sensitive to conflict of interest issues. 

8. If you have a successor attorney agreement, please notify the South Carolina Bar by 
visiting this website http://www.scbar.org/MemberResources/SuccessionPianning.aspx 
and filling out the form. 

South Carolina Bar- PMAP 
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9. If your written agreement authorizes the Successor Attorney to sign trust or general 
account checks, follow the procedures required by your local bank. Decide whether you 
want to authorize access at all times, at specific times, or only upon the happening of a 
specific event. In some instances, you and the Successor Attorney will have to sign bank 
forms authorizing the Successor Attorney to have access to your trust or general 
account. Choose your Successor Attorney wisely he or she may have access to your 
clients' funds. 

10. Familiarize your Successor Attorney with your office systems and keep him or her 
apprised of office changes. 

11. Introduce your Successor Attorney to your office staff. Make certain your staff knows 
where you keep the written agreement and how to contact the Successor Attorney if an 
emergency occurs before or after office hours. If you practice without regular staff, 
make sure your Successor Attorney knows whom to contact (the landlord, for example) 
to gain access to your office. 

12. Inform your spouse or closest living relative and the personal representative of your 
estate of the existence of this agreement and how to contact the Successor Attorney. 

13. Forward the name, address, and phone number of your Successor Attorney to your 
professional liability insurance carrier each year. This will enable the professional 
liability insurance carrier to locate the Successor Attorney in the event of your death, 
disability, impairment, or incapacity. 

14. Renew your written agreement with your Successor Attorney each year. If you include 
the name of your Successor Attorney in your retainer agreement, make sure it is 
current. 

South Carolina Bar- PMAP 
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Thinking About and Implementing Your Succession Plan 

Step 1: D You must locate and designate one or more attorneys (Assisting 
Attomey[s]) to manage or close your practice in the event of your 
disability, incapacity, retirement or death. 

Step 2: 0 Consider if you want to have a simple or a detailed succession 
plan. Prepare the necessary documents to implement your 
succession plan. See Forms A and B. 

Step 3: 0 Prepare written instructions to your family, your designated 
Assisting Attorney, your nominated executor, and your office 
staff including, but not limited to, the following information: 

• general information and instructions 
• HIP AA authorizations to release medical information, if 

necessary 
• specific and detailed information and authorization to close 

your law practice, i.e, computer passwords, locations of 
keys to office, filing cabinets and storage, bank account 
information- Do not forget to keep this information up to 
date! See Form E. 

• think of this part as the preparation of "an advance 
directive" 

Step 4: 0 Discuss your succession plan with the appropriate people so they 
know what you have been planning. 

5 
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You've found your Assisting Attorney, Now What?- The Big Issues 

So, you've made it through the first big step. You have designated an assisting 
attorney to grapple with and close your practice should something happen to you. 
You now have to get down to business and draw up the paperwork. 

But first ... Did you discuss making the arrangement reciprocal with the other 
attorney? Maybe you could help that attorney out, too. 

Scope of Duty 

You and your assisting attorney need to clarify the scope of the assisting 
attorney's duty to you and your clients. Is the assisting attorney going to act as your 
attorney during the closure of your practice or not? Different duties accompany either 
role. If the assisting attorney is not going to act as your attorney, then the assisting 
attorney owes a fiduciary duty to your clients, not to you. However, we recommend 
that you not have the assisting attorney "represent" your clients. Rule 7.3 of the West 
Virginia Rules of Professional Conduct prohibit in-person or telephone contact with 
prospective clients with whom the lawyer has no family or prior professional 
relationship when a motive for doing so is the lawyer's pecuniary gain. The Lawyer 
Disciplinary Board suggests that focus of the assisting attorney's scope of duty 
should be to wind down and close the affected attorney's law practice, not the 
representation of the affected attorney's clients. 

Trust Account/General Office Account/IOLTA Account 

While the idea of providing access to your trust account and JOLT A account 
may make you cringe, your trust account must be addressed in your succession plan. 
But if you want the assisting attorney to handle your office's financial affairs, then 
access to your office's bank accounts is crucial. A written agreement with another 
attorney to provide access may not be sufficient and you may need to draw up a 
Power of Attorney. Questions to think about are what sort of Power of Attotney do 
you ~ant to grant to the assisting attorney and how and when will the Power of 
Attorney be triggered. Will the Power of Attorney be triggered by a specific event, 
who will determine that the triggering event has occurred, what powers will be 
granted, and what will determine the duration. Some jurisdictions have suggested 
that you designate a third person to hold a power of attorney that is limited to your 
trust account. The third person would be instructed to release authority to the named 

6 
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agent or attorney-in-fact (the assisting attorney) only upon your written instructions 
or upon a determination of disability, impairment or death. You should also contact 
your bank to see what documents they would require and to complete any necessary 
paperwork. 

Remember . . . If you have not dealt with your bank accounts in your 
succession plan, it could be necessary to initiate a court proceeding to access your law 
office's bank accounts. 

Client Notification 

If you want to, you can provide client notification of your succession plan in 
your retainer agreement. Your client's signature on the retainer agreement or fee 
agreement can serve as written authorization for the assisting attorney to proceed on 
the client's behalf and allows for disclosure of the client's information to the assisting 
attorney in the event the assisting attorney is required to act due to your disability or 
death. See also Forms C and D. 

Confidentiality and Conflicts 

Clients must be given an opportunity to give their consent to have their 
confidential information shared or viewed by the assisting attorney. If called upon 
to implement the succession plan and prior to going through the affected attorney's 
client files for return or transfer, the assisting attorney should also conduct a conflicts 
check. See Forms C and D. 

Office Organization 

Now, it's time to get your office organized. Some general considerations: (1) 
does your office procedures manual include directions on how to access your client 
list and their contact information or do you even have an office procedures manual, 
if not, then draw one up; (2) are your client files up to date and well documented; (3) 
do you have written fee and/or retainer agreements for each client matter; ( 4) do you 
have a current list of clients, computer passwords and bank accounts with account 
numbers; (5) are your time and billing records current; (6) is your calendar current 
with all deadlines and follow-up dates; (7) are your open and closed client files 
clearly and currently designated and stored; and (8) have you considered what to do 
with your closed client files!!!!! ODC does not have any room for your closed client 
files. You need to deal with them and now is the time. ODC has enough closed client 
files from lawyers who are involved in a disciplinary proceeding. 

7 
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CHECKLIST FOR CLOSING YOUR OWN OFFICE 

1. Finalize as many active files as possible. 

2. Write to clients with active files, advising them that you are unable to continue 
representing them and that they need to retain new counsel. Your letter should 
inform them about time limitations and time frames important to their cases. The 
letter should explain how and where they can pick up copies of their files and 
should give a time deadline for doing this 

3. For cases that have pending court dates, depositions, or hearings, discuss with the 
clients how to proceed. Where appropriate, request extensions, continuances, and 
resetting of hearing dates. Send written confirmations of these extensions, 
continuances, and resets to opposing counsel and to your client. 

4. For cases before administrative bodies and courts, obtain the clients' permission to 
submit a motion and order to withdraw as attorney of record. 

5. In cases where the client is obtaining a new attorney, be certain that a Substitution 
of Attorney is filed. 

6. Pick an appropriate date and check to see if all cases either have a Motion and 
Order allowing your withdrawal as attorney of record or have a Substitution of 
Attorney filed with the court. 

7. All clients should either pick up their files (and sign a receipt acknowledging that 
they received them) or sign an authorization for you to release the files to their new 
attorneys. 

8. If you are a sole practitioner, ask the telephone company for a new phone number 
to be given out when your old phone number is called. This eliminates the problem 
created when clients call your phone number, get a recording stating that the 
number is disconnected, and do not know where else to turn for information. 

[Editor's Note: These materials are based upon a booklet published by the Oregon State 
Bar Professional Liability Fund and entitled, Planning Ahead: A Guide to Protecting Your 
Clients' Interests in the Event of Your Death or Disability, which have been edited for 
Washington lawyers.] 
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CHECKLIST FOR CLOSING 
ANOTHER ATTORNEY'S OFFICE 

The term "Affected Attorney" refers to the attorney whose office is being closed. 

1. Check the calendar and active files to determine which items are urgent and/or 
scheduled for hearings, trials, depositions, court appearances, etc. 

2. Contact clients for matters that are urgent or immediately scheduled for hearing, 
court appearances, or discovery. Obtain permission for reset. (If making these 
arrangements constitutes a conflict of interest for you and your clients, retain 
another attorney to take responsibility for obtaining extensions of time and other 
immediate needs.) 

3. Contact courts and opposing counsel for files that require discovery or court 
appearances immediately. Obtain resets of hearings or extensions where 
necessary. Confirm extensions and resets in writing. 

4. Open and review all unopened mail. Review all mail that is not filed and match it to 
the appropriate files. 

5. Look for an office procedures manual. Determine if there is a way to get a list of 
clients with active files. 

6. Send clients who have active files a letter explaining that the law office is being 
closed and instructing them to retain a new attorney and/or to pick up the open file. 
Provide clients with a date by which they should pick up copies oftheir files. Inform 
clients that new counsel should be chosen immediately. 

7. For cases before administrative bodies and courts, obtain permission from the 
clients to submit a Motion and Order to withdraw the Affected Attorney as attorney 
of record. 

8. In cases where the client is obtaining a new attorney, be certain that a Substitution 
of Attorney is filed. 

9. Pick an appropriate date and check to see if all cases have either a motion and 
order allowing withdrawal of the Affected Attorney or a Substitution of Attorney filed 
with the court. 

10. All clients should either pick up their files (and sign a receipt acknowledging that 
they received it) or sign an authorization for you to release a copy to a new 
attorney. 

11. If the attorney whose practice is being closed was a sole practitioner (the Affected 
Attorney), try to arrange for his or her phone number to have a forwarding number. 
This eliminates the problem created when clients call the Affected Attorney's phone 
number, get a recording stating that the number is disconnected, and do not know 
where else to turn for information. 

12. Contact the mal practice carrier of the Affected Lawyer. 

13. If you have authorization to handle the Affected Attorney's financial matters, look 
around the office for checks or funds that have not been deposited. Determine if 
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funds should be deposited or returned to clients. Some of the funds may be for 
services already rendered. Get instructions from clients concerning any funds in 
their trust accounts. These funds should either be returned to the clients or 
forwarded to their new attorneys. Prepare a final billing statement showing any 
outstanding fees due, and/or any money in trust. (To withdraw money from the 
Affected Attorney's accounts, you may need to be an authorized signer on the 
accounts, or you will need a limited power of attorney. If the Affected Attorney is. 
deceased, another alternative is to petition the court to appoint a personal 
representative under the probate statutes. Money from clients for services rendered 
by the Affected Attorney should go to the Affected Attorney or his/her estate. 

14. If you are authorized to do so, handle financial matters, pay business expenses, 
and liquidate or sell the practice. 

15. If your arrangement is to represent the Affected Attorney's clients on their pending 
cases, obtain each client's consent to represent the client and check for conflicts of 
interest. 

[Editor's Note: These materials are based upon a booklet published by the Oregon State 
Bar Professional Liability Fund and entitled, Planning Ahead: A Guide to Protecting Your 
Clients' Interests in the Event of Your Death or Disability, which have been edited for 
Washington lawyers.] 
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Ethics 
Watch 

It used to be the case that when 
a lawyer started work for a firm, it, 
was practically a lifetime commit
ment. No more. The profession has 
changed dramatically. Now it is 
common for lawyers, particularly 
those who have a large number of 
clients, to move to another firm or 
start their own. These departures 
raise a number of legal and ethical 
questions. An understanding of the 
basic principles applicable to such 
departures is essential for both 
departing lawyers and their old and 
new firms. 

1. When should departing 
lawyers inform their firms of 
their plans to leave? 

Lawyers have fiduciary obliga
tions to their firms. A fiduciary has 
a duty to disclose material informa
tion to the principal. However, 
lawyers may engage in preliminary 
negotiations with prospective new 
firms and may make plans to open 
their own practice without disclos
ing such activities to their current 
firm. In the leading case of Meehan 
v. Shaughness, 535 N.E.2d 1255 
(Mass. 1989), the Supreme Judicial 
Court of Massachusetts held that 
departing partners owed fiduciary 
obligations to their remaining 
partners and that they could be 
held civilly liable for breach of 
those obligations. However, the 
court decided that the withdrawing 
partners did not breach their 
fiduciary obligations by making 
"logistical arrangements" for their 
new firm (executing a lease, 
preparing a list of clients they 
expected to retain after their 
departure, and arranging for 
financing based on their expected 
clientele) because fiduciaries may 
"plan to compete with the entity to 
which they owe allegiance," 
provided that they do not otherwise 
breach their fiduciary obligations. 
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So You Are Thinking About Moving
A Primer on Ethical Obligations of Departing 

Lawyers and Their Firms (Part I) 

Id. at 1264. 
As a general matter, in my opin

ion lawyers need not disclose their 
intention to move until arrange
ments with the new firm are final. 
After all, the deal may fall through 
for many reasons. For example, sup
pose a lawyer signs an employment 
agreement with a new firm. Is dis
closure to the old firm required at 
this point? If the employment 
agreement is subject to any signifi
cant condition, such as the satisfac
tory completion of a conflicts 
check, which may often be the case, 
in my opinion disclosure to the old 
firm would not be required until 
such conditions are removed and 
the employment agreement is essen
tially final. However, if the lawyer is 
in a management position in the 
old firm, the lawyer should not be 
participating in decisions by the 
firm that are based on the assump
tion that the lawyer will remain 
with the firm. If the lawyer is not 
ready to disclose his intentions at 
that point, at the very least, he 
should absent himself from partici
pation in these decisions. 

2. If a lawyer is joining a new 
firm, may the lawyer reveal 
information to the new firm 
to do a conflicts check without 
violating the lawyer's duty of 
confidentiality? 

ABA Model Rule 1.6(b)(7), 
adopted in 2012, provides that a 
lawyer may reveal confidential 
information: 

to detect and resolve conflicts of 
interest arising from the lawyer's 
change of employment or from 
changes in the composition or 
ownership of a firm, but only if 
the revealed information would 
not compromise the attorney
client privilege or otherwise 
prejudice the client. 

By Nathan M. Crystal 

South Carolina has not yet adopted 
this amendment, but in my opinion 
the authority to reveal confidential 
information to a limited extent to 
determine if conflicts exist is per
missible under South Carolina rules 
because disclosure of this informa
tion is necessary to comply with the 
conflict rules. In fact, the ABA 
Ethics Committee so advised in 
Formal Opinion #09-455. 

What information may be dis
closed? The comment to Rule 
1.6(b)(7) states that disclosure 
should ordinarily be limited to "the 
identity of the persons and entities 
involved in a matter, a brief summa
ry of the general issues involved, 
and information about whether the 
matter has terminated." Comment 
13. Disclosure is not permissible 
when it would be prejudicial to the 
client. The comment gives the fol
lowing examples: "(e.g., the fact 
that a corporate client is seeking 
advice on a corporate takeover that 
has not been publicly announced; 
that a person has consulted a lawyer 
about the possibility of divorce 
before the person's intentions are 
known to the person's spouse; or 
that a person has consulted a lawyer 
about a criminal investigation that 
has not led to a public charge)." 

Suppose a prospective new firm 
wants to know the amount of rev
enue generated for the old firm by 
clients represented by the departing 
lawyer. May the lawyer reveal this 
infonnation? I don't think so. This 
information is not necessary for 
conflicts purposes, goes beyond 
what is permitted by either the ABA 
Model Rules or Opinion #09-455, 
and reveals proprietary information 
of the old firm in violation of fidu
ciary duties. Perhaps a lawyer could 
give general information about the 
amount of total revenue that the 
laV\yer personally generated without 
reference to specific clients. 
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To protect confidential informa
tion, the ABA committee approved 
retention of an independent lawyer 
to determine if conflicts exist; the 
"conflicts lawyer" would then share 
the results with the departing 
lawyer and the new firm without 
disclosing confidential information. 
The Committee found that this 
procedure was justified under Rule 
1.6(b)(4), which allows disclosure of 
confidential information to obtain 
ethics advice. 

When confidential information 
necessary to complete a conflicts 
check cannot be disclosed because 
it would be prejudicial to a client, 
the new firm and the moving 
lawyer have three options: abandon 
the move, defer the move until the 
conflicts check can be completed 
without prejudice to a client, or 
complete the move even with an 
incomplete conflicts check in the 
hope that a conflict does not exist, 
or that if it does exist the new firm 
will deal with the situation as 
appropriate when the conflict 
becomes known. 

Conflicts checks should be limit
ed to clients the moving lawyer per
sonally represented or with whom 
the lawyer acquired confidential 
information, for the reasons set 
forth in the next paragraph. 

3. When does a conflict exist 
and what can be done about it? 

When lawyers decide to leave a 
firm and open their own office, 
conflict of interest issues should 
not arise because the new firm will 
not have existing clients. On the 
other hand, three types of conflicts 
can arise when lawyers join an 
existing firm. 

First, the lawyer's old firm may 
represent a client that is directly 
adverse to a client of the new firm, 
either in a litigation or a transac
tional matter. If the client of the old 
firm will remain with that firm, and 
if the moving lawyer was not 
involved in the representation of 
the client of the old firm and did 
not acquire any confidential infor
mation from the clierit. then no 
conflict exists. See SCRPC 1.9(b). In 
this case the rules do not prohibit 
either the moving lawyer or the 
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new firm from representing a client 
of the new firm against the client of 
the old firm. However, it may be 
prudent, although not ethically 
required, for the moving lawyer to 
avoid involvement in the matter 
after joining the new firm. 

Second, a conflict does arise if 
the moving lawyer was substantially 
involved in the representation of 
the client of the old firm or other
wise acquired confidential informa
tion about that client. In this case 
the moving lawyer is personally dis
qualified from representing the 
client of the new firm against the 
client of the old firm under either 
SCRPC 1.9(a) or 1.9(b) and, perhaps 
more significantly, the disqualifica
tion is imputed to the new firm. See 
SCRPC l.lO(a). What can be done 
when this type of conflict arises? 
There are four possibilities: (i) aban
don the move; (ii) defer the move 
until the conflict-generating matter 
ends; (iii) seek the informed consent 
of both affected clients under Rule 
1.9(b). These three options may be 
either undesirable or impractical. 
(iv) The fourth option is screening 
of the disqualified lawyer, but the 
ethical propriety of this option in 
South Carolina is questionable. The 
ABA Model Rules now allow screen
ing when a disqualified lawyer 
moves to a new firm to prevent dis
qualification of the firm, ABA Model 
Rule 1.10(a)(2). Unfortunately, 
South Carolina has not adopted this 
provision, and the South Carolina 
Bar Ethics Advisory Committee has 
also advised against screening, 
although the facts of the opinion 
were somewhat unique. See S.C. 
EOP #04-10. However, in other juris
dictions courts approved screening 
for policy reasons even before the 
adoption of the ABA Model Rule 
revision, so perhaps a court in South 
Carolina could be persuaded to 
approve screening when a disquali
fied lawyer joins a firm. 

Third, a conflict may arise 
when a client that a moving lawyer 
plans to bring to the new firm has 
a conflict with an existing client of 
the new firm. The conflict may be 
in a single matter or, more com
monly, in unrelated matters. For 
example, if a lawyer plans to bring 

a transactional client to the new 
firm, a conflict exists if the new 
firm is handling a litigation matter 
against the transactional client on 
behalf of another client. In this sit
uation, the screening option is not 
available. The ABA Model Rules 
and prior case law only allowed 
screening when the lawyer moved 
between firms and the conflict was 
based on the lawyer's former repre
sentation of the client. In this third 
situation, the conflict arises 
because of current representation 
of multiple clients by the new firm 
under Rule 1.7(a)(l); screening is 
not permitted; only the first three 
options listed above can be used. 
See ABA Model Rule 1.10(a)(2) (lim
iting screening to situations in 
which the conflict arises under 
either Rule 1.9(a) or 1.9(b)). Note, 
however, that the new firm could 
propose screening to the affected 
clients as part of the process of 
seeking their informed consent to 
this conflict. 

4. How should the lawyer and 
the old firm handle notification 
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to existing clients of the lawyer's 
departure? 

The issue of notification to 
clients represented by the departing 
lawyer arises both when departing 
lawyers move to new firms or open 
their own practices. Departing 
lawyers and their firms must 
recognize that clients do not 
"belong" to either of them. Clients 
have the right to choose who will 
represent their interests. Thus, both 
the firm and the departing lawyers 
have the right and the obligation to 
notify clients of the departure so 
that clients can decide whether the 
old firm, the departing lawyer, or 
some other attorney will handle the 
case. In Formal Opinion #99-414, 
the ABA committee advised that 
joint notification by the departing 
lawyer and the firm was the 
preferred approach. Recognizing 
that joint notice was infeasible if 
the departure was not amicable, the 
committee concluded that departing 
lawyers could properly provide 
either in-person or written notice to 
their current clients-those clients 
for whom the lawyer was 

Don't let 
job get in 

responsible or for whom the lawyer 
played a principal role in the firm's 
delivery of legal services-but not 
clients with whom the lawyer had 
little or no personal involvement. 
The committee advised that the 
initial notice of the lawyer's 
anticipated departure to clients 
should conform to the following 
requirements: 
• The notice should be limited to 

current clients. 
• The departing lawyer should not 

ask the client to end its relation
ship with the old firm, but the 
notice could state the departing 
lawyer's availability to provide 
services to the client. 

• The notice must make clear that 
the client has the ultimate right 
to decide who will handle the 
client's matter. 

• The departing lawyer must not 
disparage the former firm. 

The committee stated that the 
departing lawyer could provide the 
client with additional information, 
including a statement of whether 
the lawyer will be able to continue 
to represent the client at her new 

firm. A departing lawyer may also 
ethically respond to requests for 
information from clients to assist 
them in making informed 
decisions about the handling of 
their cases. In Meehan v. 
Shaughness, above, the court found 
that the withdrawing partners 
breached their fiduciary duties by 
seeking and obtaining prior to 
their departure secret consents 
from clients to retain their services 
after they left the firm. The court 
remanded for a determination of 
whether there was a causal 
connection between the departing 
lawyers' breach of fiduciary duty 
and damage to the partnership. It 
imposed the burden of proving 
lack of causation on the departing 
lawyers because of their breach of 
duty. See also In re Smith, 843 P.2d 
449 (Or. 1992) (en bane) (imposing 
a four-month suspension on an 
associate who, among other mis
conduct, secretly met with 31 
clients of the firm and had them 
sign individual retainer agreements 
during the two and one-half 
months prior to his departure). • 

that 
the 

pesky 
way. 

thing called a 

Your job does not have to get in the way of earning an LL.M. concentration in Taxation or Business 

Transactions from the University of Alabama School of Law. These exceptional programs are offered online 

through live, interactive technologies and delivered to you anywhere on the globe. You will receive skill-based training 

from respected professors and practitioners throughout the country without having to leave your office. An LL.M. from 

Alabama is an affordable choice that adds value to your practice. Visit www.AiabamaLLM.com/SC to learn more. 

Online LL.M. degree programs 
Tax and Business Law Concentrations 

March 2013 

I • 
LL.M.ALABAMA 
•• The University of Alabama 

School of Law 

www.AiabamaLLM.com/SC · 

13 Chapter 6 - MSBA Page #6-26



So You Are Thinking About Moving-
A Primer on Ethical Obligations of Departing 
Lawyers and Their Firms (Part II) 
By Nathan M. Crystal 

Part I of this column, published 
in March, discussed four issues: (1) 
When should departing lawyers 
inform their firms of their plans to 
leave? (2) If a lawyer is joining a 
new firm, may the lawyer reveal 
information to the new firm to do a 
conflicts check without violating 
the lawyer's duty of confidentiality? 
(3) When does a conflict exist, and 
what can be done about it? ( 4) How 
should the lawyer and the old firm 
handle notification to existing 
clients of the lawyer's departure? 

5. When clients of the old firm 
decide to retain the departing 
lawyer's new firm, how are fees 
from these clients' matters 
allocated between the new and 
old firms? 

Traditionally, the withdrawal of 
a partner constituted a dissolution of 
the partnership. Further, during the 
period in which a partnership's 
affairs were being wound up 
following a partner's withdrawal, the 
"no-additional-compensation rule" 
applied. This rule of partnership law 
meant that withdrawing partners 
were not entitled to additional 
compensation for services rendered 
in winding up partnership business. 
The seminal case on this rule is Jewel 
v. Boxer, 203 Cal. Rptr. 13 (Ct. App. 
1984); see Huber v. Etkin, 2012 Pa. 
Super. Lexis 4076 (2012) (extensive 
discussion of rule and leading cases). 
The rule appears to apply to partner
ships, but it is unclear whether it 
applies to other forms of entities in 
which lawyers practice. See id. 
(applying the rule to LLP) and Fox v. 
Abrams, 210 Cal. Rptr. 260 (Ct. App. 
198S) (rule applies to corporations). 
But see S.C. Code §33-44-403(d) ("A 
member is not entitled to remunera
tion for services performed for a lim
ited liability company, except for 
reasonable compensation for services 
rendered in winding up the business 

May 2013 

of the company.") In addition, the 
rule may not apply if the entity con
tinues rather than being dissolved. 
The economic crisis of recent years 
has resulted in a number of law firm 
bankruptcies in which trustees have 
sought to obtain fees received by 
departing lawyers and their new 
firms in both contingency fee and 
hourly representation cases. See, e.g. 
Development Specialists, Inc. v. Aiken 
Gump Strauss Hauer & Feld, LLP, 4 77 
B.R. 318, 2012 U.S. Dist. Lexis 73994 
(S.D.N.Y. 2012). 

Thus, under the no-additional
compensation rule, if a lawyer 
leaves a firm and a client that the 
lawyer was representing while a 
member of the firm elects to have 
the lawyer complete the client's 
case, the lawyer is not entitled to 
the full fee from that matter. The fee 
would be paid to the old firm, and 
the lawyer would receive the 
lawyer's share pursuant to the 
partnership agreement or pro rata 
based on the lawyer's interest in the 
partnership in the absence of an 
agreement. Note that departing 
partners also receive benefits from 
the no-additional-compensation 
rule because they are paid their 
partnership percentage in any cases 
that remain with the firm, even 
though they will not be performing 
any services on those cases. 

Lawyers practicing in 
partnerships, LLCs, or LLPs are free 
to modify the no-additional
compensation rule by agreement; so 
long as the agreement is reasonable 
and does not amount to an indirect 
attempt to restrict the departing 
lawyer's ability to practice law (see 
section 6 below), the agreement 
should be enforceable. See Kelly v. 
Smith, 611 N.E.2d 118 (Ind. 1993) 
(recognizing no-additional
compensation rule but interpreting 
partnership agreement to provide 
that firm would be paid on quantum 

Ethics 
Watch 

meruit basis for work done before 
clients elected to retain departing 
lawyer). For an example of a "Jewel 
waiver" clause in a partnership 
agreement, see Geron v. Robinson & 
Cole, LLP, 476 B.R. 732, 2012 U.S. 
Dist. Lexis 128678 (S.D.N.Y. 2012). 

If the partnership agreement 
does not include a provision on fee 
allocation with departing lawyers, 
the departing lawyers and the firm 
may be able to reach an agreement 
at the time of the departure. For 
example, the parties might agree 
that a SO-SO division between the 
old firm and the departing lawyer of 
all cases regardless of their stage of 
completion is fair recognition of the 
contributions of the old firm before 
departure and of the moving lawyer 
in completing the case. The com
ments to the rules of professional 
conduct provide that an agreement 
between an old firm and a departing 
lawyer about division of fees in a 
case is not a fee splitting agreement 
under Rule l.S(e) and therefore does 
not require client consent. See 
SCRPC l.S, comment 8. 

In the absence of an agreement 
between the old firm and the depart
ing lawyers, either in the partnership 
agreement or at the time of depar
ture, a court could apply the no
additional-compensation rule, or it 
could allocate the fees between the 
departing lawyer and the old firm 
on a quantum meruit basis. Compare 
Hurwitz v. Padden, S81 N.W.2d 3S9 
(Minn. Ct. App. 1998) (in absence of 
agreement applying no-additional
compensation rule to LLC) with 
Miller v. Jacobs & Goodman, 820 
So.2d 438 (Fla. Dist. Ct. App. 2002) 
(upholding trial court's allocation of 
46 percent of fees in cases taken by 
departing associates under quantum 
meruit principles). 

6. To what extent may a firm 
impose restrictions on practice 
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by a departing lawyer? 
In the business world covenants 

not to compete are quite common 
and are legally enforceable provided 
the covenant protects a legitimate 
interest of the covenantee and 
provided the covenant is reasonable 
in its restrictions. Thus, a covenant 
by a seller of a business not to 
compete with the purchaser, or by an 
employee not to compete with his 
employer, is valid if it is reasonable 
in scope, geography, and duration. 
By contrast to the "rule of reason" 
that governs covenants in general, 
covenants by lawyers not to compete 
are per se invalid. See SCRPC 5.6(a). 
The rationale for this prohibition 
rests on the interests of clients. The 
client-lawyer relationship is personal 
and fiduciary in character. It is 
against public policy to deprive a 
client of the right to employ the 
lawyer of the client's choosing. The 
rule also protects young lawyers from 
bargaining away their future 
employment prospects. See SCRPC 
5.6, cmt. 1. The rule applies not only 
to direct restrictions on a lawyer's 
right to practice law but also to 
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indirect restrictions as well. 
Partnership agreements typically 
provide for payments to a departing 
partner of that partner's share of the 
capital of the partnership and of any 
earned but uncollected fees. If a 
partnership agreement provides that 
a departing lawyer forfeits that 
partner's share of termination 
payments when the partner 
continues practice in competition 
with the partner's former firm, courts 
are likely to find such a provision 
invalid as an indirect restriction on 
the departing lawyer's right to 
practice law. 

In Cohen v. Lord, Day & Lord, 
550 N.E.2d 410 (N.Y. 1989), the 
New York Court of Appeals ruled 
that a partnership agreement that 
conditioned payment of a departing 
partner's share of earned but 
uncollected revenues on 
noncompetition by the departing 
partner was unenforceable because 
of the ethical prohibition on 
restriction of practice by lawyers; 
other courts have agreed with this 
approach. In cases like Cohen the 
departing lawyers forfeited all 
payments from their former firms if 
they continued to practice law. Less 
restrictive provisions may be 
upheld. For example, clauses may be 
valid if they reasonably reduce the 
amount that a departing lawyer 
receives to reflect the financial 
impact on the firm of the lawyer's 
departure, or if they attempt to 
measure compensation due the firm 
for its quantum meruit contribution 
to cases in which clients elect to 
retain the departing lawyer rather 
than continue to have the firm 
represent them. 

In Howard v. Babcock, 863 P.2d 
150 (Cal. 1993), the California 
Supreme Court rejected decisions 
from other states and held that a 
contractual provision imposing a 
reasonable cost on departing 
partners to compensate their 
former firm for their loss was 
enforceable. The court noted the 
change in economic climate in 
which law firms now operate. It 
expressed the view that such 
provisions could benefit clients by 
reducing the "culture of mistrust" 
among partners that can damage 

law firm stability. 
Rule of Professional Conduct 5.6 

contains an exception to the general 
prohibition against covenants not to 
compete among lawyers: Covenants 
not to compete are permissible when 
the lawyer is receiving "benefits 
upon retirement." The exception is 
not limited to full retirement by a 
lawyer because it would be 
unnecessary in such a situation. 
However, the exception applies only 
to bona fide retirement plans, not to 
disguised attempts to restrict 
competition on departure from a 
firm. 

7. May departing lawyers seek 
to employ other lawyers or staff 
members of the old firm? 

Prior to announcing their depar
ture, lawyers cannot attempt to hire 
staff members or associates in the 
firm. To do so would amount to a 
breach of fiduciary duty, much like 
attempting to solicit clients. After 
announcing their departure, the 
departing lawyers could certainly 
respond to overtures from staff mem
bers or associates seeking possible 
employment. Whether departing 
lawyers can attempt to hire associ
ates or staff members depends on the 
contractual relationship between 
such employees and the old firm. If 
they are employed under a contract 
of a definite duration, then the 
departing lawyers should not seek to 
negotiate or hire an employee of the 
firm without the permission of the 
firm. To do so could amount to tor
tious interference with a contractual 
relationship. If the staff member or 
associate is employed under an at
will contract, attempts to hire such a 
person would not amount to tortious 
interference with a contractual rela
tionship but might be considered to 
be tortious interference with prospec
tive economic advantage. This tort is 
difficult to establish and generally 
requires some wrongful conduct, 
such as an intentional tort in con
nection with the solicitation or an 
intention to harm the employer of 
the at-will employee. See Ronald C. 
Minkoff, Poaching Lawyers: The Legal 
Risks, http:/ /fkks.com/article.asp? 
articlelD=188. 

South Carolina Lawyer Chapter 6 - MSBA Page #6-28



8. What equipment, furniture, 
and electronic or physical 
records from the departing flrm 
may a moving lawyer take? 

Ownership of equipment and 
furniture should be straightforward. 
If the old firm purchased the equip
ment or furniture, it is the property 
of the firm. Equipment, furniture, or 
art work purchased by departing 
lawyers is their property. The mov
ing lawyer and the firm may, of 
course, agree to sell property that 
belongs to the other. 

If a client has informed the old 
firm that the client wishes to retain 
a moving lawyer, the client and 
thereby the moving lawyer will be 
entitled to the client's file, which 
should include any accounting and 
trust account records related to the 
file. The firm may have a retaining 
lien on the file for any unpaid fees 
or expenses, but in South Carolina 
such a lien could not be exercised if 
it would prejudice the client. See 
Wilcox & Crystal, ANNOTATED SouTH 
CAROLINA RULES OF PROFESSIONAL 
CONDUCT 132 (2010 ed.) 

Work done by a lawyer for 

clients of the firm, like physical 
property, belongs to the firm, absent 
an agreement between the lawyer 
and the firm. Many lawyers will 
retain personal files of work product 
that they produced while employed 
by the firm and will take such files 
with them when they leave. Perhaps 
such action can be justified on the 
ground that a firm's claim to such 
material would effectively cripple 
many lawyers from leaving the firm 
and would therefore amount to an 
indirect restriction on the practice 
of law in violation of Rule S.6(a). 
The better way to deal with this 
issue, of course, is by agreement 
either in advance or at the time 
of departure. 

**** 

As these columns have shown, 
there are a number of issues 
involved when lawyers leave a firm. 
Because of the breadth of issues and 
the fact that substantial amounts of 
money may be involved, the poten
tial for disputes and ill-will is signif
icant. Well-drafted partnership 

agreements (or similar documents 
for other organizational forms) can 
reduce the possibilities of disputes. 
What should be included in such 
agreements? In my opinion, a well
drafted agreement should have a 
section on the fiduciary duties of 
partners to the firm. This section 
should include provisions on (a) 
when notification of departure 
must be made, (b) procedures for 
conflict checking when a lawyer is 
considering departure, (c) proce
dures for notification of clients 
when a lawyer is departing, along 
with prohibitions against solicita
tion of clients other than through 
this procedure, (d) allocation of fees 
and expenses between the old firm 
and the departing lawyer, (e) 
amount and method of payment of 
the departing lawyer's equity inter
est in the firm, (f) procedures for 
contacting other lawyers and staff 
members in the firm about possible 
employment, and (g) statement of 
the relative rights of the firm and 
the departing lawyers to furniture, 
equipment, and electronic and 
physical records. • 
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Ethics Issues 

A. Five potential areas of etbic.al concern when thet·e is a lawyer in transition: 

I. 

2. 

The continuity of service to clients - Rule 1.3 requires that a lawyer represent his or her 
client with reasonable diligence and promptness. This rule requires that the lawyers in 
transition take care that they continue to fulfill the lawful objectives of their clients. While the 
client may have a contractual relationship with the firm, any professional relationships with 
regard to legal matters are necessarily personal as between the client and at least one 
identifiable lawyer. Any lawyer involved in such a professional relationship with a client at 
the time of transition has an obligation to continue the representation, as contemplated by the 
contract of employment, until the matter is concluded or until the lawyer is required or 
permitted to withdraw. 

The right of clients to counsel of their choice - The lawyers also must take care to notifY 
present clients of the change in the relationship among the lawyers. In giving this notice, the 
right of clients freely to choose counsel must be preserved. Ideally, the lawyers will agree on 
the notice to be sent, who sends it, to whom it is sent, and when it is sent. In the absence of 
agreement, any lawyers in the firm who have had significant professional contact with the 
client may send such a notice. Each lawyer in the fmn who has an ongoing professional 
relationship with the client has an obligation to see to it that such a notice is sent. 

3. The obligation of the principals to deal honestly with each other- In allocating the firm's 
personal property, accounts receivable, fees to be received in the future for work in progress, 
and other assets and liabilities of the firm, the lawyers must deal with each other in 
compliance with their obligation to refrain from conduct involving dishonesty, fraud, deceit, 
or misrepresentation. 

4. The involvement of clients in the disputes of the principals - If the transition gives 
rise to disputes among the lawyers about their respective rights to the firm's personal 
property, account receivables, fees to be received in the future for work in progress, 
or other issues, the lawyers should strive to resolve such disputes amicably without 
involving the clients in negotiations or litigation. If the lawyers are unable to resolve 
such disputes by agreement, they should resolve them, where possible, by 
arbitration. 

5. The protection of the property of clients entrusted to the fmn- A full and complete 
accounting of all fiduciary property of clients entrusted to the fmn should be made to each 
client, with written request for their return or future disposition. Failure of the client to 
respond should be taken as a request for the return of the fiduciary property to the client 
unless governed by a court order or proceeding to the contrary. 
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B. Ethical Obligations When a Lawyer Changes Firms: ABA Fonnal Ethics Opinion 99-414 
provides that "a lawyer's ethical obligations upon withdrawal from one firm to join another 

derive from the concepts that clients' interests must be protected and that each client has 
the right to choose the departing lawyer or the firm, or another lawyer to represent him. The 
departing lawyer and the responsible members of her firm who remain must take 
reasonable measures to assure that the withdrawal is accomplished without material 
adverse effect on the interests of clients with active matters upon which the lawyer currently 
is working. The departing lawyer and responsible members of the law firm who remain have 
an ethical obligation to assure that prompt notice is given to clients on whose active matters 
she currently is working. The departing lawyer and responsible members of the law firm who 
remain also have ethical obligations to protect client information, files, and other client 
property. The departing lawyer is prohibited by ethical rules, and may be prohibited by other 
law, from making in-person contact prior to her departure with clients with whom she has no 
family or client-lawyer relationship. After she has left the firm, she may contact any firm 
client by letter." 

C. Deferred Compensation for Services: South Carolina Bar Ethics Advisorv Opinion 9l-20 
provides that an amendment to a partnership agreement prohibiting withdrawing partners 
from receiving deferred compensation for services rendered before their withdrawal, 
regardless of whether those partners continue to practice law, does not appear to violate 
Rule 5.6(a), SCRPC. An agreement which sacrifices a benefit due to the continued practice 
of law must be carefully tailored to come within the retirement exception to Rule 5.6 (a). 
Specifically, a partnership agreement should not violate Rule 5.6 (a) if withdrawal benefits 
are clearly specified, qualifications for retirement are specified and are similar to those found 
in other business settings, retirement benefits are in addition to withdrawal benefits, and 
expelled partners who retire from practice are entitled to retirement benefits. 

D. Law Firms Merge- Fees and Conflicts: Ethics Advisory Opinion 92-23 provides that where 
Lawyer C investigated a matter for Client X, prepared the pleadings, and filed a lawsuit on 
behalf of X against Y and then Lawyer C's firm merged with Lawyer D's firm, which has 
been hired by the insurance company to defend Y, Lawyer C must withdraw completely 
from any representation of X in the matter if Lawyer Dis to continue to represent Y. Lawyer 
C may receive a portion of the fee earned for work performed for X prior to withdrawal. If the 
fee is contingent, a lawyer who is disqualified for reasons other than intentional misconduct 
may receive a fee, upon successful completion of the case, based on quantum meruit and 
not disproportionate to the amount of time worked by the lawyer prior to withdrawal. Lawyer 
C cannot share in any part of the fee earned from the representation of Y. The opinion also 
provides that where Lawyer A represents Wife Win a divorce action and Lawyer B 
represents husband H and Lawyer B joins Lawyer A's law firm, Lawyer B may continue to 
represent H if five conditions are met: 1) A must withdraw from representing W. 2) B 
reasonably must believe that the representation of H will not affect adversely the loyalty and 
confidentiality interest of W. The reasonableness of that conclusion may depend upon 
whether A is screened from any contact with or benefits from the matter. 3) W must consent 
to the firm's continued representation of H. 4) Lawyer A may not use or reveal any 
information relating to the representation of W. 5) H must consent after consultation to the 
representation despite Lawyer A's presence in the firm. 

E. Conflict Where Newly-Hired Lawyer Has No Knowledge of Conflicting Cases with Lawyer's Old 
Finn: Ethics Advisory Opinion 95-28 provides that where law firm A has hired a lawyer who 
was formerly employed at law firm B, where he worked in the administrative and 
governmental relations area and where law firm B is defending several civil lawsuits that 
have been brought by various members of law firm A, SCRPC Rule 1.9(b) does not operate 
to disqualify the lawyer unless the lawyer has actual knowledge of confidential information 
protected by Rule 1.6 and Rule 1.9(b). If the lawyer acquired no knowledge or information 
relating to the client, and that lawyer later joined another firm, neither the lawyer individually 
nor the second firm is disqualified from representing another client in the same matter even 
though the interests of the two clients conflict. 

F. Law Firm Should Send Notification Letter as Promised and Continue with the Normal 
Responsibilities of Representation: F:thics Advisory Opinion 97-30. Associate was employed 
by Law Firm. During Associate's tenure, clients signed Attorney-Client contracts naming 

ttn• / /C'r-'ht:llr n.rn/1\.Aa.....-nha. ..... D ~..,- .............. _ .... ln-........ +! .......... "- K ..... ...._- ------ __ ..~._n'lt. I .t.. ......, IT 
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Law Firm as counsel. Associate is told by Law Firm at her departure that all clients will be 
notified that Associate is no longer with Law Firm and that the client is free to retain another 
firm, or that another attorney in Law Firm will handle any ongoing matter. Thereafter, 
Associate receives a Motion To Be Relieved in a case filed by Law Firm requesting that Law 
Firm be relieved as counsel and that Associate remain the Attorney of Record. Also, 
Associate received contact from an opposing attorney in another matter notifying her that he 
had been advised by Law Firm that Associate was handling the pending case. Associate 
took no files from Law Firm and is not presently employed in the practice of law. The opinion 
provides that Law Firm should send the notification letter as promised and continue with the 
normal responsibilities of representation. Absent notification by Law Firm, Associate should 
write to clients to notify them that she is no longer practicing law and that Law Firm has 
retained all client files. 

G. A Lawyer Should Inform a Client of Any Agreement to Split Fees Other Than in Proportion 
to the Work Performed: Ethics Advisory Opinion 98-32A. When Lawyer left Law Firm, 
Lawyer and Law Firm sent out a joint letter to inform clients on whose files Lawyer had 
worked that he was leaving and offering clients the option of staying with Law Firm or 
continuing to be represented by Lawyer. Law Firm and Lawyer reached agreements 
between them that, as to any client who chose to continue to retain Lawyer, Lawyer would 
protect Law Firm as to any costs previously expended and would divide any fee derived 
from the case equally with Law Firm. Clients were not informed of this arrangement nor 
asked to consent. At the later settlement of a matter, a client who had continued to retain 
Lawyer instead of Law Firm informs Lawyer that the client believed any prior relationship 
with Law Firm had ended and objects to anything being paid to Law Firm. Although ~ 
i£1 generally applies in situations in which one lawyer refers a case to another lawyer, 
nothing in the rule precludes its application in this situation as well. Thus, a lawyer should 
inform a client of any agreement to split fees other than in proportion to the work performed. 
Having failed to do so here, Lawyer is best advised to retain the disputed funds in the 
lawyer's trust account until any dispute between the client and Law Firm is resolved. 

H. Former Firm Inflates Costs: Ethics Advisory Opinion 98-328 provides Plaintiff's attorney has 
left his former law firm, taking a file with him by consent. The agreement between attorney 
and former firm is, at time of settlement, to reimburse each for costs expended and to divide 
the fee equally. Attorney believes that the costs being charged by the former firm have been 
inflated and are greater that the actual cost incurred. Attorney believes this is improper, 
even though former firm disagrees. 1) Attorney must inform client if he believes costs being 
charged are improper. If client objects to paying the costs, then attorney must hold the 
amount of the costs until the dispute is resolved. 

1. Trade Secrets, In-house Lawyer and Agreement Not to Compete: Ethics Advisory Opinion 
QQ:!!. A lawyer who is in-house counsel for a corporation has been asked to sign an 
agreement not to compete which would prohibit him from working for a similar corporation 
for two years. One of the concerns of the corporation is the preservation of its trade secrets 
which may be revealed to the attorney. Rule 5.6(a) of the South Carolina Rules of 
Professional Conduct provides as follows: 

A lawyer shall not participate in offering or making: (a) a partnership or 
employment agreement that restricts the right of a lawyer to practice after 
termination of the relationship, except an agreement concerning benefits upon 
retirement.... 

The non-compete agreement described would violate the clear provisions of Rule 5.6. (The 
corporation is not without recourse to protect its trade secrets disclosed to an employee lawyer. See 
.l!!!.!!..!.&-l Other ethical rules are also implicated. Pursuant to Rule 1.7(a), a lawyer may not 
represent a client if the representation of that client will be directly adverse to another client 
unless the lawyer reasonably believes the representation will not adversely affect the 
relationship with the other client and each client consents after consultation. Similarly,.!!!!!£ 
1.7(bl provides that a lawyer may not represent a client if the representation of that client 
may be materially limited by the lawyer's responsibility to another client or to a third person 
unless the lawyer reasonably believes the representation will not be adversely affected and 
the client consents after consultation. In addition, Rule 1.9(cl precludes a lawyer who 
formerly represented a client from using information relating to the early representation to 
the disadvantage of the former client except as allowed by .l!!!.!!..!..& or .!!!!.!!ld· Chapter 6 - MSBA Page #6-32
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